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Revenue Service and for which he or
she is employed as counsel, attorney,
or agent, or in which he or she may be
in any way interested.

§10.27 Fees.

(a) In general. A practitioner may not
charge an unconscionable fee in con-
nection with any matter before the In-
ternal Revenue Service.

(b) Contingent fees—(1) Except as pro-
vided in paragraphs (b)(2), (3), and (4) of
this section, a practitioner may not
charge a contingent fee for services
rendered in connection with any mat-
ter before the Internal Revenue Serv-
ice.

(2) A practitioner may charge a con-
tingent fee for services rendered in
connection with the Service’s examina-
tion of, or challenge to—

(i) An original tax return; or

(ii) An amended return or claim for
refund or credit where the amended re-
turn or claim for refund or credit was
filed within 120 days of the taxpayer re-
ceiving a written notice of the exam-
ination of, or a written challenge to
the original tax return.

(3) A practitioner may charge a con-
tingent fee for services rendered in
connection with a claim for credit or
refund filed solely in connection with
the determination of statutory interest
or penalties assessed by the Internal
Revenue Service.

(4) A practitioner may charge a con-
tingent fee for services rendered in
connection with any judicial pro-
ceeding arising under the Internal Rev-
enue Code.

(c) Definitions. For purposes of this
section—

(1) Contingent fee is any fee that is
based, in whole or in part, on whether
or not a position taken on a tax return
or other filing avoids challenge by the
Internal Revenue Service or is sus-
tained either by the Internal Revenue
Service or in litigation. A contingent
fee includes a fee that is based on a
percentage of the refund reported on a
return, that is based on a percentage of
the taxes saved, or that otherwise de-
pends on the specific result attained. A
contingent fee also includes any fee ar-
rangement in which the practitioner
will reimburse the client for all or a
portion of the client’s fee in the event
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that a position taken on a tax return
or other filing is challenged by the In-
ternal Revenue Service or is not sus-
tained, whether pursuant to an indem-
nity agreement, a guarantee, rescission
rights, or any other arrangement with
a similar effect.

(2) Matter before the Internal Revenue
Service includes tax planning and ad-
vice, preparing or filing or assisting in
preparing or filing returns or claims
for refund or credit, and all matters
connected with a presentation to the
Internal Revenue Service or any of its
officers or employees relating to a tax-
payer’s rights, privileges, or liabilities
under laws or regulations administered
by the Internal Revenue Service. Such
presentations include, but are not lim-
ited to, preparing and filing docu-
ments, corresponding and commu-
nicating with the Internal Revenue
Service, rendering written advice with
respect to any entity, transaction, plan
or arrangement, and representing a cli-
ent at conferences, hearings, and meet-
ings.

(d) Effective/applicability date. This
section is applicable for fee arrange-
ments entered into after March 26, 2008.

[T.D. 9359, 72 FR 54548, Sept. 26, 2007]

§10.28 Return of client’s records.

(a) In general, a practitioner must, at
the request of a client, promptly return
any and all records of the client that
are necessary for the client to comply
with his or her Federal tax obligations.
The practitioner may retain copies of
the records returned to a client. The
existence of a dispute over fees gen-
erally does not relieve the practitioner
of his or her responsibility under this
section. Nevertheless, if applicable
state law allows or permits the reten-
tion of a client’s records by a practi-
tioner in the case of a dispute over fees
for services rendered, the practitioner
need only return those records that
must be attached to the taxpayer’s re-
turn. The practitioner, however, must
provide the client with reasonable ac-
cess to review and copy any additional
records of the client retained by the
practitioner under state law that are
necessary for the client to comply with
his or her Federal tax obligations.
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(b) For purposes of this section,
Records of the client include all docu-
ments or written or electronic mate-
rials provided to the practitioner, or
obtained by the practitioner in the
course of the practitioner’s representa-
tion of the client, that preexisted the
retention of the practitioner by the cli-
ent. The term also includes materials
that were prepared by the client or a
third party (not including an employee
or agent of the practitioner) at any
time and provided to the practitioner
with respect to the subject matter of
the representation. The term also in-
cludes any return, claim for refund,
schedule, affidavit, appraisal or any
other document prepared by the practi-
tioner, or his or her employee or agent,
that was presented to the client with
respect to a prior representation if
such document is necessary for the tax-
payer to comply with his or her cur-
rent Federal tax obligations. The term
does not include any return, claim for
refund, schedule, affidavit, appraisal or
any other document prepared by the
practitioner or the practitioner’s firm,
employees or agents if the practitioner
is withholding such document pending
the client’s performance of its contrac-
tual obligation to pay fees with respect
to such document.

§10.29 Conflicting interests.

(a) Except as provided by paragraph
(b) of this section, a practitioner shall
not represent a client before the Inter-
nal Revenue Service if the representa-
tion involves a conflict of interest. A
conflict of interest exists if—

(1) The representation of one client
will be directly adverse to another cli-
ent; or

(2) There is a significant risk that
the representation of one or more cli-
ents will be materially limited by the
practitioner’s responsibilities to an-
other client, a former client or a third
person, or by a personal interest of the
practitioner.

(b) Notwithstanding the existence of
a conflict of interest under paragraph
(a) of this section, the practitioner
may represent a client if—

(1) The practitioner reasonably be-
lieves that the practitioner will be able
to provide competent and diligent rep-
resentation to each affected client;
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(2) The representation is not prohib-
ited by law; and

(3) Each affected client waives the
conflict of interest and gives informed
consent, confirmed in writing by each
affected client, at the time the exist-
ence of the conflict of interest is
known by the practitioner. The con-
firmation may be made within a rea-
sonable period after the informed con-
sent, but in no event later than 30 days.

(c) Copies of the written consents
must be retained by the practitioner
for at least 36 months from the date of
the conclusion of the representation of
the affected clients, and the written
consents must be provided to any offi-
cer or employee of the Internal Rev-
enue Service on request.

(d) Effective/applicability date. This
section is applicable on September 26,
2007.

[T.D. 9359, 72 FR 54549, Sept. 26, 2007]

§10.30 Solicitation.

(a) Advertising and solicitation restric-
tions. (1) A practitioner may not, with
respect to any Internal Revenue Serv-
ice matter, in any way use or partici-
pate in the use of any form or public
communication or private solicitation
containing a false, fraudulent, or coer-
cive statement or claim; or a mis-
leading or deceptive statement or
claim. Enrolled agents or enrolled re-
tirement plan agents, in describing
their professional designation, may not
utilize the term of art ‘‘certified” or
imply an employer/employee relation-
ship with the Internal Revenue Serv-
ice. Examples of acceptable descrip-
tions for enrolled agents are ‘‘enrolled
to represent taxpayers before the Inter-
nal Revenue Service,” ‘‘enrolled to
practice before the Internal Revenue
Service,” and ‘‘admitted to practice be-
fore the Internal Revenue Service.”
Similarly, examples of acceptable de-
scriptions for enrolled retirement plan
agents are ‘‘enrolled to represent tax-
payers before the Internal Revenue
Service as a retirement plan agent”
and ‘‘enrolled to practice before the In-
ternal Revenue Service as a retirement
plan agent.”

(2) A practitioner may not make, di-
rectly or indirectly, an uninvited writ-
ten or oral solicitation of employment
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